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Plaintiff, having already cited in detail the Federal Cvil Rules
and other circunstances involved in his notion for default judgment
will not repeat them here. Defendant United States relies on Fed. R
Cv. P. 12(b) as its sole defense whereby it maintains it can ignore
all other rules cited by plaintiff in his original brief in support of
his motion for default judgment.

The obligatory word “shall” which permts defendant United States
no option in this natter is used in these rules to indicate a duty on
the part of the party so designated which grants no option except
conpliance.D'The same obligatory word “shall” is used in Article V and
is at the heart of the instant issue before this Court. Here also the
word indicates a duty on the part of the party so designated which
grants no option except conpliance. The two issues are thus identica
as is the response of defendant United States. It seeks exception where
none is intended either by Court rule or by the Constitution thus
transformng the word “shall” froman obligatory duty to a
di scretionary preference to the benefit of the United States.

It is conceded by plaintiff that Fed. R Civ. 12(b) allows the
defendant the right to plead seven different defenses, only one of
whi ch def endant asserted. 8 However nowhere in this rule does it state
that defendant United States in enploying this rule is relieved of its
obligation specified in the sunmmons served on it by plaintiff, Fed. R

Cv. 12(3) or 7(a) which is that defendant United States nust answer

1 E.g., “The United States or an officer or agency thereof shall serve
an answer to the conplaint ... Wthin 60 days after the service upon the
United States attorney of the pleading in which the claimis asserted.”
Fed. R Civ. P12 (3) ; “There shall be a conplaint and an answer.”
Fed. R Civ. P. 7 (a); The United States “is required.to serve an
answer to the conplaint.” Portion of summon served on defendant United
St at es.

2 Plaintiff wishes it noted therefore under Court rules this denies
defendant the right to assert these other defenses at a | ater date.
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the conplaint filed by the plaintiff within 60 days or be in default.EI
I ndeed the | anguage of Fed. R Civ. 12(3) leads to the exact opposite
concl usi on and defendant United States does not assert inits
opposition to plaintiff’s notion that these two rules in any way
conflict.H

The intent and neaning of the rules are clear: the United States
may avail itself of the listed defenses in Fed. R Cv. 12(b) but this
does not relieve it of its burden to satisfy all other Court rules. The
defenses asserted in Fed. R Civ. 12(b)are not considered pl eadi ngs.

The Court rules specify the United States nust plead to the conpl ai nt

3 The interpretation of Fed. R CGv. 7(a) is particularly enlightening
inthis matter.

“The list [referring to “There shall be a conplaint and a answer;
areply to a counterclai mdenom nated as such; an answer to a cross-
claim.a third-party conplaint...and a third-party answer.”] in Rule
7(a) is exhaustive. Consequently, the follow ng docunments—whi ch do not
appear in the Rule 7(a) list—are not [enphasis in original]
“pleadings”: a wit, a motion to dismss, (1)[enphasis added] a notion
for sunmary judgnent, a response to a notion, a “suggestion” under Rule
12(h) (3) of a lack of subject matter jurisdiction,(2)[enphasis added] a
brief or menorandum a notice of appeal, filings in a condemation
proceedi ng, and a special pre-answer “reports” required of defendants
in certain cases, such as prisoner civil rights lawsuits.” Federa
Cvil Rules Handbook, West Publishing Conmpany (1997).

Footnote to the enphasi zed portion of the above quote is as
fol | ows:

(1) Mel l on Bank, N. A v. Ternisky, 999 F.2d 791, 795 (4'" Gir.
1993); United States v. Snider, 779 F.2d 1151, 1155 (6'" Gir. 1985).

It is also noteworthy to quote Fed. R GCiv. 12(h)(3) inits
entirety:

“Whenever it appears by suggestion of the parties or otherw se
that the court lacks jurisdiction of the subject matter, the court
shall disniss the action.” (enphasis added).

Clearly, the action of defendant United States in filing a notion
asserting lack of jurisdiction of the subject matter falls under the
term“or otherwi se” and thus its action becones subject to Fed. R Cv.
12(h)(3). As such this action fails to satisfy Fed. R Civ. 7(a).

“ Plaintiff assumes the menbers of the judiciary who wote these rules
studi ed these matters extensively. Thus, it is illogical to assune that
within the sane rule these menbers woul d create an inherent conflict
which by this tine, considering the nunber of anendnents to the rules

t hat have evol ved over the years, has not been resolved. Therefore, it
nmust be assunmed there is no conflict. Hence, both rules have effect on
the United States, that it is free to assert certain defenses but

si mul t aneously nmust answer the conplaint within a period of 60 days.
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served on it by the plaintiff within a definite period of tine.
Therefore, the United States nmust serve an answer to plaintiff’'s
conplaint within 60 days of the conplaint being served on the United
States Attorney or be found in defaul t .8

Plaintiff wishes to note for the record that as of the date of
the filing of this response to United State’s Qpposition to Mtion For
Default Judgnent, defendant has still not filed nor served an answer to
plaintiff’s conplaint and thus is clearly in violation of the Court
rules cited in plaintiff's brief in support of his default notion.
Def endant United States is therefore default in this instant case and

consequently plaintiff’s notion should be granted.

® It is clear then that the United States’ contention that “plaintiff is
not entitled to have the allegations in the Conplaint admtted, denied
or otherw se answered,” (Footnote 1, U S. Qpposition to Mtion For
Default Judgnent)is not supported by the Court rules which demand an
answer within a prescribed time frane regardl ess of any other notion
made by the defendant.

There can only be one conclusion drawmn fromthe refusal of the
United States to answer this conplaint: that it knows the position of

RESPONSE TO U. S. OPPOSI TI ON Bl LL WALKER- - - PRO SE
PAGE 4



10

11

12

13

14

Concl usi on

For the reasons set forth above together with the reasons cited
in plaintiff’s original nmotion and brief plaintiff respectfully submts
United States’ Opposition to Mdtion For Default Judgnent nust be
deni ed.

Dated this day of February, 2001

Respectfully submtted,

Bill Walker, plaintiff, pro se

the plaintiff is correct and that in answering the conplaint it wll
have no choi ce but to acknow edge this fact.
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